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5RQDOG�$UPVWURQJ�VXIIHUHG�IURP�
ELSRODU�GLVRUGHU�DQG�SDUDQRLG�VFKL]R�
SKUHQLD��+H�KDG�EHHQ�RII�KLV�SUH�
VFULEHG�PHGLFDWLRQ�IRU�ILYH�GD\V�DQG�
ZDV�SRNLQJ�KROHV�WKURXJK�WKH�VNLQ�RQ�
KLV�OHJ�³WR�OHW�WKH�DLU�RXW�´�+LV�VLVWHU�
FRQYLQFHG�KLP�WR�DFFRPSDQ\�KHU�WR�
WKH�+RVSLWDO��+H�ZLOOLQJO\�ZHQW�WR�
WKH�+RVSLWDO�DQG�FKHFNHG�LQ��EXW�
³GXULQJ�WKH�FRXUVH�RI�WKH�HYDOXDWLRQ�
KH�DSSDUHQWO\�EHFDPH�IULJKWHQHG�DQG�
HORSHG�IURP�WKH�HPHUJHQF\�GHSDUW�
PHQW�´�%DVHG�RQ�WKDW�IOLJKW�DQG�WKH�
UHSRUW�DERXW�KLV�RGG�EHKDYLRU�RYHU�
WKH�SUHYLRXV�ZHHN��WKH�H[DPLQLQJ�
GRFWRU�MXGJHG�$UPVWURQJ�D�GDQJHU�WR�
KLPVHOI�DQG�LVVXHG�LQYROXQWDU\�FRP�
PLWPHQW�SDSHUV�WR�FRPSHO�KLV�UHWXUQ��
$UPVWURQJ¶V�GRFWRU�FRXOG�KDYH��EXW�
GLG�QRW��GHVLJQDWH�KLP�D�GDQJHU�WR�
RWKHUV��FKHFNLQJ�RQO\�WKH�ER[�WKDW�
UHDGV�³PHQWDOO\�LOO�DQG�GDQJHURXV�WR�
VHOI´�RQ�WKH�FRPPLWPHQW�IRUP� 
����$UPVWURQJ�ZDV�IRXQG�RXW�RQ�WKH�
VWUHHW��SROLFH�HQJDJHG�KLP�LQ�FRQYHU�
VDWLRQ�ZKLOH�WKH\�ZDLWHG�IRU�ZRUG�
WKDW�WKH�FRPPLWPHQW�RUGHU�KDG�EHHQ�
VLJQHG��$UPVWURQJ�FRQWLQXHG�KLV�
EL]DUUH�EHKDYLRU�HDWLQJ�JUDVV�HWF��
2QFH�ZRUG�WKDW�WKH�LQYROXQWDU\�FRP�
PLWPHQW�RUGHU�ZDV�VLJQHG�WKH�RIILF�
HUV�DGYDQFHG�RQ�$UPVWURQJ��ZKR�
UHDFWHG�E\�VLWWLQJ�GRZQ�DQG�ZUDS�
SLQJ�KLPVHOI�DURXQG�D�IRXU-E\-IRXU�
SRVW�WKDW�ZDV�VXSSRUWLQJ�D�VWRS�VLJQ��
7KH�RIILFHUV�WULHG�WR�SU\�$UPVWURQJ¶V�

DUPV�DQG�OHJV�RII�RI�WKH�SRVW��EXW�KH�
ZDV�ZUDSSHG�WRR�WLJKWO\�DQG�ZRXOG�
QRW�EXGJH��$IWHU�D�ZDUQLQJ�ZDV�JLY�
HQ�DQ�RIILFHU�DSSOLHG�D�7DVHU�LQ�GULYH�
VWXQ�PRGH�ILYH�VHSDUDWH�WLPHV�RYHU�D�
SHULRG�RI�DSSUR[LPDWHO\�WZR�
PLQXWHV��5DWKHU�WKDQ�KDYH�LWV�GHVLUHG�
HIIHFW��WKH�7DVLQJ�DFWXDOO\�LQFUHDVHG�
$UPVWURQJ¶V�UHVLVWDQFH� 
����7ZR�RWKHU�VHFXULW\�RIILFHUV�IURP�
WKH�KRVSLWDO�WKHQ�MXPSHG�LQ�WR�DVVLVW�
WKH�WKUHH�SROLFH�RIILFHUV��7KDW�JURXS�
RI�ILYH�VXFFHVVIXOO\�UHPRYHG�$UP�
VWURQJ�DQG�ODLG�KLP�IDFH�GRZQ�RQ�WKH�
JURXQG��+H�ZDV�KRJ-WLHG�LQ�WKDW�SRVL�
WLRQ�GXH�WR�KLV�YLROHQW�WKUDVKLQJ�
DERXW��+LV�VLVWHU�WKHQ�QRWHG�KH�GLGQ¶W�
VHHP�WR�EH�EUHDWKLQJ��+H�ZDV�UH�
OHDVHG��UROOHG�RYHU��DQG�ODWHU�GLHG�DW�
WKH�KRVSLWDO��-XVW�VL[�DQG�RQH-KDOI�
PLQXWHV�HODSVHG�EHWZHHQ�GLVSDWFK�
DGYLVLQJ�RIILFHUV�WKDW�$UPVWURQJ¶V�
FRPPLWPHQW�SDSHUV�ZHUH�ILQDO�DQG�
WKH�FDOO�IRU�(06� 
����7KH�IDPLO\�VXHG�WKH�SROLFH�RIILFHUV�
DQG�7DVHU�IRU�$UPVWURQJ¶V�ZURQJIXO�
GHDWK�DQG�YLRODWLRQ�RI�KLV�FRQVWLWX�
WLRQDO�ULJKWV��7KH�FRXUW�IRXQG�WKH�XVH�
RI�IRUFH�XQUHDVRQDEOH��EXW�JUDQWHG�
WKH�RIILFHUV�TXDOLILHG�LPPXQLW\�EH�
FDXVH�WKH�VWDWH�RI�WKH�FDVH�ODZ�DW�WKH�
WLPH�GLG�QRW�JLYH�WKH�RIILFHUV�³IDLU�
ZDUQLQJ´�WKDW�WKHLU�DFWLRQV�YLRODWHG�
$UPVWURQJ¶V�)RXUWK�$PHQGPHQW�
ULJKWV� 
 

7DVHU�DQG�%DNHU�$FW 
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,VVXH� 
:DV�WKH�XVH�RI�D�7DVHU�RQ�D�QRQ-
FULPLQDO��QRQ-YLROHQW��QRQ-FRPSOLDQW��
PHQWDO�KHDOWK�SDWLHQW�UHDVRQDEOH�XVH�
RI�IRUFH"�1R� 
5HDVRQDEOH�8VH�RI�)RUFH� 
$�FODLP�WKDW�ODZ�HQIRUFHPHQW�RIIL�
FLDOV�XVHG�H[FHVVLYH�IRUFH�LQ�WKH�
FRXUVH�RI�PDNLQJ�DQ�DUUHVW��LQYHVWL�
JDWRU\�VWRS��RU�RWKHU�µVHL]XUH¶�RI�D�
SHUVRQ�LV�³SURSHUO\�DQDO\]HG�XQGHU�
WKH�)RXUWK�$PHQGPHQW¶V�µREMHFWLYH�
UHDVRQDEOHQHVV¶�VWDQGDUG�´��*UDKDP�
Y��&RQQRU���6�&W��������7KHUH�DUH�
WKUHH�IDFWRUV�WKH�&RXUWV�ORRN�WR�LQ�
WKLV�DQDO\VLV��)LUVW��WKH\�ORRN�WR�³WKH�
VHYHULW\�RI�WKH�FULPH�DW�LVVXH´��VHF�
RQG��WKH\�H[DPLQH�WKH�H[WHQW�WR�
ZKLFK�³WKH�VXVSHFW�SRVHV�DQ�LPPHGL�
DWH�WKUHDW�WR�WKH�VDIHW\�RI�WKH�RIILFHUV�
RU�RWKHUV´��DQG�WKLUG��WKH\�FRQVLGHU�
³ZKHWKHU�>WKH�VXVSHFW@�LV�DFWLYHO\�
UHVLVWLQJ�DUUHVW�RU�DWWHPSWLQJ�WR�
HYDGH�DUUHVW�E\�IOLJKW�´�³7R�SURSHUO\�
FRQVLGHU�WKH�UHDVRQDEOHQHVV�RI�WKH�
IRUFH�HPSOR\HG�ZH�PXVW�µYLHZ�LW�LQ�
IXOO�FRQWH[W��ZLWK�DQ�H\H�WRZDUG�WKH�
SURSRUWLRQDOLW\�RI�WKH�IRUFH�LQ�OLJKW�
RI�DOO�WKH�FLUFXPVWDQFHV�¶�´� 
����+HUH��$UPVWURQJ�KDG�QRW�FRPPLW�
WHG�D�FULPH��QRU�ZDV�WKHUH�SUREDEOH�
FDXVH�WR�HIIHFW�D�FULPLQDO�DUUHVW��
+RZHYHU��EHFDXVH�RI�WKH�LQYROXQWDU\�
FRPPLWPHQW�RUGHU�LW�ZDV�UHDVRQDEOH�
IRU�WKH�RIILFHUV�WR�FRQVLGHU�KLP�
³PHQWDOO\�LOO�´�³7KH�XVH�RI�IRUFH�WKDW�
PD\�EH�MXVWLILHG�E\´�WKH�JRYHUQ�
PHQW¶V�LQWHUHVW�LQ�VHL]LQJ�D�PHQWDOO\�
LOO�SHUVRQ��WKHUHIRUH��³GLIIHUV�ERWK�LQ�
GHJUHH�DQG�LQ�NLQG�IURP�WKH�XVH�RI�
IRUFH�WKDW�ZRXOG�EH�MXVWLILHG�DJDLQVW�
D�SHUVRQ�ZKR�KDV�FRPPLWWHG�D�FULPH�
RU�ZKR�SRVHV�D�WKUHDW�WR�WKH�FRPPX�
QLW\�´� 
7KH�&RXUW�RI�$SSHDOV�QRWHG��³0HQWDO�
LOOQHVV��RI�FRXUVH��GHVFULEHV�D�EURDG�
VSHFWUXP�RI�FRQGLWLRQV�DQG�GRHV�QRW�

IRUFH��WKRXJK��>2IILFHUV@�KDG�RE�
VHUYHG�$UPVWURQJ�ZDQGHULQJ�LQWR�
WUDIILF�ZLWK�OLWWOH�UHJDUG�IRU�DYRLGLQJ�
WKH�SDVVLQJ�FDUV��DQG�WKH�VHL]XUH�WRRN�
SODFH�RQO\�D�IHZ�IHHW�IURP�DQ�DFWLYH�
URDGZD\��$UPVWURQJ��PRUHRYHU��IOHG�
IURP�WKH�+RVSLWDO�HDUOLHU�WKDW�GD\��
DOWKRXJK�KH�GLG�QRW�JR�IDU��8QGHU�
VXFK�FLUFXPVWDQFHV��>2IILFHUV@�FRQ�
FHUQV�WKDW�$UPVWURQJ�PD\�WU\�WR�IOHH�
LQWR�WKH�VWUHHW�WR�DYRLG�EHLQJ�UHWXUQHG�
WR�WKH�+RVSLWDO��WKHUHE\�HQGDQJHULQJ�
KLPVHOI�DQG�LQGLYLGXDOV�LQ�SDVVLQJ�
FDUV��ZHUH�REMHFWLYHO\�UHDVRQDEOH��$�
GHJUHH�RI�IRUFH�ZDV��FRQVHTXHQWO\��
MXVWLILHG�´ 
����7KH�&RXUW�RI�$SSHDOV�UHFRJQL]HG�
WKDW�$UPVWURQJ�ZDV�DFWLYHO\�UHVLVWLQJ�
KLV�VHL]XUH�E\�JUDEELQJ�RQ�WR�WKH�SRVW�
DQG�UHIXVLQJ�WR�OHW�LW�JR��7KH�FRXUW�
PDGH�QRWH��KRZHYHU��WKDW�WKH�RIILFHUV�
VSHQW�D�PHUH����VHFRQGV�DWWHPSWLQJ�
WR�SK\VLFDOO\�SXOO�KLP�RII�SULRU�WR�WKH�
DSSOLFDWLRQ�RI�WKH�7DVHU��1RQFRPSOL�
DQFH�ZLWK�ODZIXO�RUGHUV�MXVWLILHV�
VRPH�XVH�RI�IRUFH��EXW�WKH�OHYHO�RI�
MXVWLILHG�IRUFH�YDULHV�EDVHG�RQ�WKH�
ULVNV�SRVHG�E\�WKH�UHVLVWDQFH��(YHQ�
SXUHO\�SDVVLYH�UHVLVWDQFH�FDQ�VXSSRUW�
WKH�XVH�RI�VRPH�IRUFH��EXW�WKH�OHYHO�
RI�IRUFH�DQ�LQGLYLGXDO¶V�UHVLVWDQFH�
ZLOO�VXSSRUW�LV�GHSHQGHQW�RQ�WKH�IDF�
WXDO�FLUFXPVWDQFHV�XQGHUO\LQJ�WKDW�
UHVLVWDQFH��$QG��KHUH��WKH�IDFWXDO�
FLUFXPVWDQFHV�GHPRQVWUDWH�OLWWOH�
ULVN—$UPVWURQJ�ZDV�VWDWLRQDU\��QRQ
-YLROHQW��DQG�VXUURXQGHG�E\�SHRSOH�
ZLOOLQJ�WR�KHOS�UHWXUQ�KLP�WR�WKH�+RV�
SLWDO��7KDW�$UPVWURQJ�ZDV�QRW�DOORZ�
LQJ�KLV�DUPV�WR�EH�SXOOHG�IURP�WKH�
SRVW�DQG�ZDV�UHIXVLQJ�WR�FRPSO\�ZLWK�
VKRXWHG�RUGHUV�WR�OHW�JR��ZKLOH�FDXVH�
IRU�VRPH�FRQFHUQ��GR�QRW�LPSRUW�
PXFK�GDQJHU�RU�XUJHQF\�LQWR�D�VLWXD�
WLRQ�WKDW�ZDV��LQ�HIIHFW��D�VWDWLF�LP�
SDVVH�´ 
����0RUH�GDPQLQJ�ZDV�WKH�FRXUW¶V�

GLFWDWH�WKH�VDPH�SROLFH�UHVSRQVH�LQ�
DOO�VLWXDWLRQV��%XW�µLQ�VRPH�FLUFXP�
VWDQFHV�DW�OHDVW�¶�LW�PHDQV�WKDW�
µLQFUHDVLQJ�WKH�XVH�RI�IRUFH�PD\�����
H[DFHUEDWH�WKH�VLWXDWLRQ�¶�$FFRUGLQJ�
O\��µWKH�XVH�RI�RIILFHUV�DQG�RWKHUV�
WUDLQHG�LQ�WKH�DUW�RI�FRXQVHOLQJ�LV�
RUGLQDULO\�DGYLVDEOH��ZKHUH�IHDVLEOH��
DQG�PD\�SURYLGH�WKH�EHVW�PHDQV�RI�
HQGLQJ�D�FULVLV�¶�$QG�HYHQ�ZKHQ�WKLV�
LGHDO�FRXUVH�LV�QRW�IHDVLEOH��RIILFHUV�
ZKR�HQFRXQWHU�DQ�XQDUPHG�DQG�PLQ�
LPDOO\�WKUHDWHQLQJ�LQGLYLGXDO�ZKR�LV�
µH[KLELWLQJ�FRQVSLFXRXV�VLJQV�WKDW�KH�
LV�PHQWDOO\�XQVWDEOH¶�PXVW�µGH-
HVFDODWH�WKH�VLWXDWLRQ�DQG�DGMXVW�WKH�
DSSOLFDWLRQ�RI�IRUFH�GRZQZDUG�¶�6HH��
0DUWLQ�Y��&LW\�RI�%URDGYLHZ�+HLJKWV��
��WK�&LU�������´ 
����$V�QRWHG�DERYH��WKH�PHQWDO�KHDOWK�
GRFWRU�LQ�SUHSDULQJ�WKH�%DNHU�$FW�
SHWLWLRQ�LQGLFDWHG�WKDW�$UPVWURQJ�
ZDV�D�GDQJHU�WR�KLPVHOI��:KHQ�³D�
PHQWDOO\�GLVWXUEHG�LQGLYLGXDO�QRW�
ZDQWHG�IRU�DQ\�FULPH�����LV�EHLQJ�WDN�
HQ�LQWR�FXVWRG\�WR�SUHYHQW�LQMXU\�WR�
KLPVHOI��GLUHFWO\�FDXVLQJ�WKDW�LQGLYLG�
XDO�JULHYRXV�LQMXU\�GRHV�QRW�VHUYH�WKH�
RIILFHUV¶�REMHFWLYH�LQ�DQ\�UHVSHFW�´�
'UXPPRQG�H[�UHO��'UXPPRQG�Y��&LW\�
RI�$QDKHLP����WK�&LU��������$V�VXFK�
WKH�&RXUW�RI�$SSHDOV�KHUH�UXOHG��
³7KH�ILUVW�*UDKDP�IDFWRU�WKXV�ZHLJKV�
DJDLQVW�LPSRVLWLRQ�RI�IRUFH��7KH�JRY�
HUQPHQW¶V�LQWHUHVW�LQ�VHL]LQJ�$UP�
VWURQJ�ZDV�WR�SUHYHQW�D�PHQWDOO\�LOO�
PDQ�IURP�KDUPLQJ�KLPVHOI��7KH�MXV�
WLILFDWLRQ�IRU�WKH�VHL]XUH��WKHUHIRUH��
GRHV�QRW�YLQGLFDWH�DQ\�GHJUHH�RI�
IRUFH�WKDW�ULVNV�VXEVWDQWLDO�KDUP�WR�
WKH�VXEMHFW�´ 
����7KH�&RXUW�RI�$SSHDOV�FRQWLQXHG�
LWV�DQDO\VLV�RI�WKH�XVH�RI�IRUFH��³7KH�
VHFRQG�DQG�WKLUG�*UDKDP�IDFWRUV��
ZKHWKHU�$UPVWURQJ�WKUHDWHQHG�WKH�
VDIHW\�RI�RWKHUV�DQG�UHVLVWHG�VHL]XUH��
GR�MXVWLI\�VRPH—OLPLWHG—XVH�RI�
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ILQGLQJ�WKDW�WKH�IRUFH�HPSOR\HG�ZDV�
QRW�³SURSRUWLRQDO´�WR�WKH�WKUHDW�IDF�
LQJ�WKH�RIILFHUV��³:KHQ�ZH�WXUQ�µDQ�
H\H�WRZDUG�WKH�SURSRUWLRQDOLW\�RI�WKH�
IRUFH�LQ�OLJKW�RI�DOO�WKHVH�FLUFXP�
VWDQFHV�¶�LW�EHFRPHV�HYLGHQW�WKDW�WKH�
OHYHO�RI�IRUFH�>2IILFHUV@�FKRVH�WR�XVH�
ZDV�QRW�REMHFWLYHO\�UHDVRQDEOH��
>2IILFHUV@�ZHUH�FRQIURQWHG�ZLWK�D�
VLWXDWLRQ�LQYROYLQJ�IHZ�H[LJHQFLHV�
ZKHUH�WKH�*UDKDP�IDFWRUV�MXVWLI\�
RQO\�D�OLPLWHG�GHJUHH�RI�IRUFH��,PPH�
GLDWHO\�7DVLQJ�D�QRQ-FULPLQDO��PHQ�
WDOO\�LOO�LQGLYLGXDO��ZKR�VHFRQGV�EH�
IRUH�KDG�EHHQ�FRQYHUVDWLRQDO��ZDV�
QRW�D�SURSRUWLRQDO�UHVSRQVH�´ 
&RXUW¶V�5XOLQJ� 
7KH�&RXUW�RI�$SSHDOV�IRXQG�WKH�XVH�
RI�WKH�7DVHU�RQ�D�PHQWDO�KHDOWK�SD�
WLHQW�WKDW��DW�WKH�WLPH�WKH�7DVHU�ZDV�
HPSOR\HG��ZDV�QRW�D�WKUHDW�WR�WKH�
RIILFHUV�RU�RWKHUV�DQ�XQODZIXO�XVH�RI�
IRUFH��³'HSOR\LQJ�D�7DVHU�LV�D�VHUL�
RXV�XVH�RI�IRUFH��7KH�ZHDSRQ�LV� 
GHVLJQHG�WR�µFDXVH�����H[FUXFLDWLQJ�
SDLQ�¶�3DLQIXO��LQMXULRXV��VHULRXV�LQ�
IOLFWLRQV�RI�IRUFH��OLNH�WKH�XVH�RI�D�
7DVHU��GR�QRW�EHFRPH�UHDVRQDEOH�
VLPSO\�EHFDXVH�RIILFHUV�KDYH�DXWKRUL�
]DWLRQ�WR�DUUHVW�D�VXEMHFW�ZKR�LV�XQUH�
VWUDLQHG�DQG�WKRXJK�UHVLVWDQW��SUH�
VHQWV�QR�VHULRXV�VDIHW\�WKUHDW�´ 
����³2XU�SUHFHGHQW��WKHQ��OHDGV�WR�WKH�
FRQFOXVLRQ�WKDW�D�SROLFH�RIILFHU�PD\�
RQO\�XVH�VHULRXV�LQMXULRXV�IRUFH��OLNH�
D�7DVHU��ZKHQ�DQ�REMHFWLYHO\�UHDVRQ�
DEOH�RIILFHU�ZRXOG�FRQFOXGH�WKDW�WKH�
FLUFXPVWDQFHV�SUHVHQW�D�ULVN�RI�LP�
PHGLDWH�GDQJHU�WKDW�FRXOG�EH�PLWLJDW�
HG�E\�WKH�XVH�RI�IRUFH��$W�ERWWRP��
µSK\VLFDO�UHVLVWDQFH¶�LV�QRW�V\QRQ\�
PRXV�ZLWK�µULVN�RI�LPPHGLDWH� 
GDQJHU�¶´ 
����³7KDW�$UPVWURQJ�KDG�DOUHDG\�OHIW�
WKH�+RVSLWDO�DQG�ZDV�DFWLQJ�VWUDQJHO\�
ZKLOH�WKH�RIILFHUV�ZDLWHG�IRU�WKH�
FRPPLWPHQW�RUGHU�WR�EH�ILQDOL]HG�GR�

$PHQGPHQW�ULJKWV��7KXV��WKH�RIILFHUV�
ZHUH�JUDQWHG�TXDOLILHG�LPPXQLW\�IRU�
WKHLU�DFWLRQV��%XW��QRZ�WKDW�WKHUH�LV�D�
UXOLQJ�VWDWLQJ�WKDW�WKH�XVH�RI�D�7DVHU�
LQ�GULYH�VWXQ�DV�WKH�LQLWLDO�DSSOLFDWLRQ�
RI�IRUFH�DJDLQVW�DQ�LQGLYLGXDO�ZLWK�
PHQWDO�KHDOWK�LVVXHV�LV�XQUHDVRQDEOH�
IRUFH��RIILFHUV�VLPLODUO\�VLWXDWHG�PD\�
QRW�EH�JUDQWHG�TXDOLILHG�LPPXQLW\� 
/HVVRQV�/HDUQHG� 
7KH�&RXUW�RI�$SSHDOV�ZHQW�WR�JUHDW�
OHQJWKV�WR�PDNH�WKHLU�FDVH��7KH�IRO�
ORZLQJ�ODQJXDJH�PXVW�EH�WDNHQ�WR�
KHDUW�ZKHQ�HPSOR\LQJ�7DVHUV�LQ�WKH�
ILHOG��³7KHVH�REVHUYDWLRQV�DERXW�WKH�
VHYHUH�SDLQ�LQIOLFWHG�E\�7DVHUV�DSSO\�
ZKHQ�SROLFH�RIILFHUV�XWLOL]H�EHVW�
SUDFWLFHV��7KH�7DVHU�XVH�DW�LVVXH�LQ�
WKLV�FDVH��KRZHYHU��FRQWUDYHQHV�FXU�
UHQW�LQGXVWU\�DQG�PDQXIDFWXUHU�UHF�
RPPHQGDWLRQV��6LQFH�DW�OHDVW�������
WKH�3ROLFH�([HFXWLYH�5HVHDUFK�)R�
UXP��µ3(5)¶��DQG�WKH�'HSDUWPHQW�RI�
-XVWLFH¶V�2IILFH�RI�&RPPXQLW\�2UL�
HQWHG�3ROLFLQJ�6HUYLFHV��µ&236¶��
KDYH�FDXWLRQHG�WKDW�XVLQJ�GULYH�VWXQ�
PRGH�µWR�DFKLHYH�SDLQ�FRPSOLDQFH�
PD\�KDYH�OLPLWHG�HIIHFWLYHQHVV�DQG��
ZKHQ�XVHG�UHSHDWHGO\��PD\�HYHQ�
H[DFHUEDWH�WKH�VLWXDWLRQ�¶�´ 
����/DVWO\��LQ�FDVH�ZLWK�VLPLODU�IDFWV�
WKH�WULDO�FRXUW�DIWHU�GHQ\LQJ�WKH�RI�
ILFHU�TXDOLILHG�LPPXQLW\�PDGH�WKH�
IROORZLQJ�REVHUYDWLRQ��³7KH�VLWXDWLRQ�
WKH�SROLFH�RIILFHUV�IDFHG�LQ�WKLV�FDVH�
FDOOHG�IRU�FRQIOLFW�UHVROXWLRQ�DQG�GH-
HVFDODWLRQ��QRW�FRQIURQWDWLRQ�DQG�
7DVHUV�´�6HH��$OGDED�Y��0DUVKDOO�
&RXQW\��8�6��&RXUW�RI�$SSHDOV�-���WK�
&LU��������� 
 

(VWDWH�RI�$UPVWURQJ�Y�� 
9LOODJH�RI�3LQHKXUVW 

8�6��&RXUW�RI�$SSHDOV��)RXUWK�&LU��
�-DQ����������� 

 
 

QRW�FKDQJH�WKLV�FDOFXOXV��,I�PHUHO\�
DFWLQJ�VWUDQJHO\�LQ�VXFK�D�FLUFXP�
VWDQFH�VHUYHG�DV�D�JUHHQ�OLJKW�WR�
7DVHU�GHSOR\PHQW��LW�ZRXOG�WKHQ�EH�
WKH�UXOH�UDWKHU�WKDQ�WKH�H[FHSWLRQ�
ZKHQ�ODZ�HQIRUFHPHQW�RIILFLDOV�HQ�
FRXQWHU�WKH�PHQWDOO\�LOO��7KDW�FDQQRW�
EH��%\�WKH�WLPH�>2IILFHUV@�FKRVH�WR�
LQIOLFW�IRUFH��DQ\�WKUHDW�KDG�VXQN�WR�
LWV�QDGLU—$UPVWURQJ�KDG�LPPREL�
OL]HG�KLPVHOI��FHDVHG�FKHZLQJ�RQ�
LQHGLEOH�VXEVWDQFHV��DQG�FHDVHG�EXUQ�
LQJ�KLPVHOI��8VH�RI�IRUFH�GHVLJQHG�WR�
µFDXVH�����H[FUXFLDWLQJ�SDLQ¶�LQ�WKHVH�
FLUFXPVWDQFHV�LV�DQ�XQUHDVRQDEO\�
GLVSURSRUWLRQDWH�UHVSRQVH�´ 
����³:H�FHUWDLQO\�GR�QRW�VXJJHVW�WKDW�
>2IILFHUV@�KDG�D�FRQVWLWXWLRQDO�GXW\�
WR�VWDQG�LGO\�E\�DQG�KRSH�WKDW�$UP�
VWURQJ�ZRXOG�FKDQJH�KLV�PLQG�DQG�
UHWXUQ�WR�WKH�+RVSLWDO�RQ�KLV�RZQ�
DFFRUG��%XW�WKH�IDFWV�RI�WKLV�FDVH�
PDNH�FOHDU�WKDW�RXU�UXOLQJ�GRHV�QRW�
KDPSHU�SROLFH�RIILFHUV¶�DELOLW\�WR�GR�
WKHLU�MREV��7DVLQJ�$UPVWURQJ�GLG�QRW�
IRUFH�KLP�WR�VXFFXPE�WR�>2IILFHUV¶@�
VHL]XUH-KH�DFWXDOO\�LQFUHDVHG�KLV�UH�
VLVWDQFH�LQ�UHVSRQVH��:KHQ�>2IILFHUV@�
VWRSSHG�7DVLQJ�DQG�HQOLVWHG�WKH�+RV�
SLWDO¶V�VHFXULW\�JXDUGV�WR�KHOS�SXOO�
$UPVWURQJ�RII�RI�WKH�SRVW��KRZHYHU��
WKH�JURXS�UHPRYHG�$UPVWURQJ�DQG�
SODFHG�KLP�LQ�UHVWUDLQWV��+DG�
>2IILFHUV@�OLPLWHG�WKHPVHOYHV�WR�SHU�
PLVVLEOH�XVHV�RI�IRUFH�ZKHQ�VHL]LQJ�
$UPVWURQJ��WKH\�ZRXOG�KDYH�KDG�
HYHU\�WRRO�QHHGHG�WR�FRQWURO�DQG�UH�
VROYH�WKH�VLWXDWLRQ�DW�WKHLU�GLVSRVDO��
9LHZLQJ�WKH�UHFRUG�LQ�WKH�OLJKW�PRVW�
IDYRUDEOH�WR�>$UPVWURQJ@��>2IILFHUV@�
XVHG�H[FHVVLYH�IRUFH��LQ�YLRODWLRQ�RI�
WKH�)RXUWK�$PHQGPHQW�´ 
����+RZHYHU��EHFDXVH�WKH�FDVH�ODZ�LQ�
YDULRXV�MXULVGLFWLRQV�ZDV�LQFRQ�
VLVWHQW��WKH�RIILFHUV�GLG�QRW�KDYH�³IDLU�
ZDUQLQJ´�WKDW�WKHLU�DFWLRQV�FRQVWLWXW�
HG�D�YLRODWLRQ�RI�$UPVWURQJ¶V�)RXUWK�
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  Recent Case Law  
:ULWH�WKH�7LFNHW� 
 3DWURO�RIILFHU�VWRSSHG�'UDYLHQ�-RQHV�
DIWHU�REVHUYLQJ�WKDW�KH�ZDV�GULYLQJ�
KLV�YHKLFOH�ZLWKRXW�ZHDULQJ�D�VHDW�
EHOW��'XULQJ�WKH�VWRS��GHIHQGDQW�SUR�
YLGHG�WKH�RIILFHU�ZLWK�KLV�GULYHU¶V�
OLFHQVH�DQG�DGPLWWHG�WR�WKH�RIILFHU�
KLV�VHDWEHOW�ZDV�EURNHQ��7KH�RIILFHU�
WHVWLILHG�WKDW�KH�³DSSHDUHG�H[FHVVLYH�
O\�QHUYRXV´�GXULQJ�WKH�VWRS��%DVHG�
RQ�KLV�REVHUYDWLRQV��WKH�RIILFHU�
VRXJKW�SHUPLVVLRQ�WR�VHDUFK�GHIHQG�
DQW¶V�YHKLFOH��+H�UHIXVHG�WR�JUDQW�
VXFK�SHUPLVVLRQ� 
����7KH�RIILFHU�LQVWUXFWHG�-RQHV�WR�H[LW�
WKH�YHKLFOH�DQG�FRQGXFWHG�D�GRJ�VQLII�
RI�WKH�YHKLFOH��7KH�GRJ�DOHUWHG�GXU�
LQJ�WKH�VQLII��ZKLFK�OHG�WKH�RIILFHU�WR�
VHDUFK�WKH�YHKLFOH�DQG�ILQG�DSSUR[L�
PDWHO\�WZHQW\�R[\FRGRQH�WDEOHWV��
7KH�RIILFHU�HVWLPDWHG�DSSUR[LPDWHO\�
WKUHH�PLQXWHV�HODSVHG�EHWZHHQ�WKH�
EHJLQQLQJ�RI�WKH�WUDIILF�VWRS�DQG�WKH�
GRJ�VQLII��7KH�RIILFHU�VWDWHG�WKDW�DOW�
KRXJK�'HIHQGDQW�SURYLGHG�KLP�ZLWK�
KLV�GULYHU¶V�OLFHQVH��WKH�RIILFHU�QHYHU�
GLG�DQ\WKLQJ�ZLWK�WKH�OLFHQVH��6LPL�
ODUO\��WKH�RIILFHU�QHYHU�ZURWH�D�FLWD�
WLRQ�IRU�D�VHDWEHOW�YLRODWLRQ��QRU�GLG�
KH�EHJLQ�ZULWLQJ�VXFK�D�WLFNHW�� 
����$W�WULDO�WKH�GHIHQGDQW�PRYHG�WR�
VXSSUHVV�WKH�GUXJV�DV�WKH�IUXLW�RI�DQ�
LOOHJDO�VHDUFK��7KH�WULDO�FRXUW�GHQLHG�
KLV�PRWLRQ��2Q�DSSHDO��WKH��WK�'�&�$��
RYHUUXOHG�WKH�WULDO�FRXUW¶V�UXOLQJ�DQG�
VXSSUHVVHG�WKH�GUXJV�WKHUHE\�GLV�
PLVVLQJ�WKH�FKDUJHV� 
,VVXH� 
:DV�WKH�GRJ�VQLII�FRQGXFWHG�SXUVX�
DQW�WR�WKH�WUDIILF�VWRS��ZLWKRXW�ZULWLQJ�
D�FLWDWLRQ��ODZIXO"�1R� 

)RXUWK�$PHQGPHQW�DQG�
'RJ�6QLII� 
7KH�6XSUHPH�&RXUW�UHFHQWO\�DG�
GUHVVHG�WKH�DFFHSWDEOH�VFRSH�RI�GH�
WHQWLRQV�DV�LW�UHODWHV�WR�GRJ�VQLIIV�LQ�
5RGULJXH]�Y��8QLWHG�6WDWHV���6�&W��
������7KH�&RXUW�KHOG�WKDW�³WKH�WROHU�
DEOH�GXUDWLRQ�RI�SROLFH�LQTXLULHV�LQ�
WKH�WUDIILF-VWRS�FRQWH[W�LV�GHWHUPLQHG�
E\�WKH�VHL]XUH¶V�µPLVVLRQ¶—WR�DG�
GUHVV�WKH�WUDIILF�YLRODWLRQ�WKDW�ZDU�
UDQWHG�WKH�VWRS��DQG�DWWHQG�WR�UHODWHG�
VDIHW\�FRQFHUQV�´��³%HFDXVH�DGGUHVV�
LQJ�WKH�LQIUDFWLRQ�LV�WKH�SXUSRVH�RI�
WKH�VWRS��LW�PD\�µODVW�QR�ORQJHU�WKDQ�
LV�QHFHVVDU\�WR�HIIHFWXDWH�WKDW�SXU�
SRVH�¶�´�7KH�RIILFHU¶V�³DXWKRULW\�IRU�
WKH�VHL]XUH�WKXV�HQGV�ZKHQ�WDVNV�WLHG�
WR�WKH�WUDIILF�LQIUDFWLRQ�DUH—RU�UHD�
VRQDEO\�VKRXOG�KDYH�EHHQ—
FRPSOHWHG�´�:KHQ�GHWHUPLQLQJ�WKH�
UHDVRQDEOH�WLPH�WR�FRPSOHWH�WKH�UH�
TXLUHG�WDVNV��WKH�FRXUW�PXVW�DOVR�FRQ�
VLGHU�WKH�³ZKHWKHU�WKH�SROLFH�GLOL�
JHQWO\�SXUVXH�WKHLU�LQYHVWLJDWLRQ�´ 
3ULRU�6XSUHPH�&RXUW�FDVHV�KDYH�KHOG�
WKDW�D�WUDIILF�VWRS�³FDQ�EHFRPH�XQ�
ODZIXO�LI�LW�LV�SURORQJHG�EH\RQG�WKH�
WLPH�UHDVRQDEO\�UHTXLUHG�WR�FRPSOHWH�
WKH�PLVVLRQ´�RI�LVVXLQJ�D�WLFNHW��DQG�
WKDW�D�VHL]XUH�LV�ODZIXO�RQO\�³VR�ORQJ�
DV�>XQUHODWHG@�LQTXLULHV�GR�QRW�PHDV�
XUDEO\�H[WHQG�WKH�GXUDWLRQ�RI�WKH�
VWRS�´�$UL]RQD�Y��-RKQVRQ��
�6�&W��������7KH�5RGULJXH]�GHFLVLRQ��
KRZHYHU��HOLPLQDWHG�DQ\�DPELJXLW\�
DERXW�WKH�UHDVRQDEOHQHVV�RI�WKH�WLPH�
UHTXLUHG�IRU�WKH�RIILFHU�WR�FRPSOHWH�D�
WUDIILF�VWRS��$V�WKH�&RXUW�PDGH�FOHDU��
³LI�DQ�RIILFHU�FDQ�FRPSOHWH�WUDIILF-
EDVHG�LQTXLULHV�H[SHGLWLRXVO\��WKHQ�

WKDW�LV�WKH�DPRXQW�RI�µWLPH�UHDVRQD�
EO\�UHTXLUHG�WR�FRPSOHWH�>WKH�VWRS¶V@�
PLVVLRQ�¶�´�³7KH�FULWLFDO�TXHVWLRQ��
WKHQ��LV�QRW�ZKHWKHU�WKH�GRJ�VQLII�
RFFXUV�EHIRUH�RU�DIWHU�WKH�RIILFHU�LV�
VXHV�D�WLFNHW�������EXW�ZKHWKHU�FRQ�
GXFWLQJ�WKH�VQLII�µSURORQJV¶���DGGV�
WLPH�WR��WKH�VWRS�´ 
&RXUW¶V�5XOLQJ� 
+HUH�WKH�'�&�$��IRXQG�WKDW�RQFH�WKH�
RIILFHU�GHFLGHG�QRW�WR�LVVXH�D�FLWDWLRQ�
IRU�QR�VHDW-EHOW�WKH�SXUSRVH�IRU�WKH�
VWRS�ZDV�DFFRPSOLVKHG��7KXV��XVLQJ�
D�GUXJ�GRJ��HYHQ�RQH�WKDW�ZDV�DO�
UHDG\�RQ�WKH�VFHQH��ZDV�DQ�XQQHFHV�
VDU\�H[WHQVLRQ�RI�WKH�WUDIILF�VWRS��
�HYHQ�E\�WKUHH�PLQXWHV���DQG�WKH�UH�
VXOWLQJ�GUXJV�GLVFRYHUHG�WKH�³IUXLW�RI�
WKH�SRLVRQRXV�WUHH�´ 
����³,Q�WKLV�FDVH��WKH�RIILFHU�DEDQ�
GRQHG�KLV�UHDVRQ�IRU�WKH�WUDIILF�VWRS�
�ZULWLQJ�WKH�VHDWEHOW�FLWDWLRQ��DQG�
LQVWHDG�FKRVH�WR�FRQGXFW�WKH�VQLII�RI�
'HIHQGDQW¶V�YHKLFOH��2QFH�WKH�RIILFHU�
GHFLGHG�DJDLQVW�ZULWLQJ�WKH�FLWDWLRQ��
WKH�SXUSRVH�IRU�WKH�VWRS�ZDV�FRP�
SOHWH�DQG�WKH�MXVWLILFDWLRQ�IRU�WKH�VWRS�
ZDV�QR�ORQJHU�YDOLG��%HFDXVH�WKH�
RIILFHU�QR�ORQJHU�KDG�DQ\�YDOLG�UHD�
VRQ�WR�GHWDLQ�'HIHQGDQW��WKH�VHDUFK�
RI�'HIHQGDQW¶V�YHKLFOH�ZDV�D�YLROD�
WLRQ�RI�KLV�)RXUWK�$PHQGPHQW�ULJKWV�
DQG��DV�VXFK��WKH�HYLGHQFH�IRXQG�DV�D�
UHVXOW�RI�WKH�VHDUFK�VKRXOG�KDYH�EHHQ�
VXSSUHVVHG�´  
����³7KLV�LV�QRW�WR�VD\�WKDW�RIILFHUV�FDQ�
QHYHU�FRQGXFW�GRJ�VQLIIV�GXULQJ�URX�
WLQH�WUDIILF�VWRSV��$�VQLII�LV�VWLOO�SHU�
PLWWHG�VR�ORQJ�DV��LQ�WKH�DEVHQFH�RI�
DQ�DUWLFXODEOH�VXVSLFLRQ�RI�FULPLQDO�
DFWLYLW\�SULRU�WR�WKH�VHDUFK��LW�GRHV�
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SRVH�RI�WKH�VWRS�ZDV�UHVROYHG�IXUWKHU�
GHWHQWLRQ�RI�WKH�GULYHU�ZDV�XQODZIXO��
HYHQ�WR�DVN�IRU�D�GULYHU¶V�OLFHQVH��
7KH�&RXUW�KHOG�WKDW�DV�VRRQ�DV�DQ�
RIILFHU�³GHWHUPLQHV�WKDW�WKH�EDVLV�IRU�
KLV�RU�KHU�VWRS�LV�LQYDOLG��WKH�RIILFHU��
ZLWKRXW�PRUH��QR�ORQJHU�KDV�UHDVRQD�
EOH�JURXQGV�WR�IXUWKHU�GHWDLQ�D�GULYHU�
RU�WR�VXEMHFW�WKH�GULYHU�WR�D�VXEVH�
TXHQW�SHUVRQDO�H[DPLQDWLRQ��LQFOXG�
LQJ�WKH�UHTXLUHPHQW�WR�SURYLGH� 
OLFHQVH�DQG�UHJLVWUDWLRQ�´� 
����³«:KLOH�WKH�RIILFHU¶V�UHDVRQ�IRU�
WKH�LQLWLDO�VWRS�PD\�DUJXDEO\�KDYH�
EHHQ�OHJLWLPDWH��RQFH�WKDW�EDUH�MXVWL�
ILFDWLRQ�KDG�EHHQ�WRWDOO\�UHPRYHG��
WKH�RIILFHU¶V�DFWLRQV�LQ�IXUWKHU�GHWDLQ�
LQJ�0U��'LD]�HTXDWHG�WR�QRWKLQJ�OHVV�
WKDQ�DQ�LQGLVFULPLQDWH��EDVHOHVV� 
GHWHQWLRQ���´ 
����$V�\RX�ZLOO�QRWH�LQ�WKLV�FDVH��KDG�
WKH�RIILFHU�JRQH�IRUZDUG�ZLWK�WKH�
SXUSRVH�RI�WKH�VWRS�E\�ZULWLQJ�WKH�
WUDIILF�WLFNHW��WKH�WLPH�ZDLWLQJ�IRU�WKH�
UHFRUGV�FKHFN�ZRXOG�KDYH�EHHQ�VXIIL�
FLHQW�IRU�WKH�GRJ�VQLII�ZLWKRXW�XQGXO\�
H[WHQGLQJ�WKH�GXUDWLRQ�RI�WKH�VWRS� 


������Ǥ������ Ͷ����Ǥ�Ǥ�Ǥ�ȋ������ͻǡ�ʹͲͳ͸Ȍ  -RLQW�3RVVHVVLRQ�RI�'UXJV�LQ�D�9HKLFOH 
 3ROLFH�REVHUYHG�-RKQVRQ�6HVVLRQ�DQG�
DQRWKHU�LQGLYLGXDO�LQ�DQ�DXWRPRELOH�
WKDW��LPSRUWDQWO\��ZDV�QRW�RZQHG�E\�
HLWKHU�RFFXSDQW��'HIHQGDQW��ZKR�ZDV�
VLWWLQJ�LQ�WKH�GULYHU¶V�VHDW��ZDV�UROO�
LQJ�D�MRLQW�ZKLOH�WKH�RWKHU�RFFXSDQW�
VDW�LQ�WKH�IURQW�SDVVHQJHU�VHDW� 7KH�
FDU�NH\V�ZHUH�LQ�WKH�LJQLWLRQ��$V�WKH�
SROLFH�RIILFHU�DSSURDFKHG��KH�QRWHG�
WKDW�WKH�GULYHU-VLGH�GRRU�ZDV�RSHQ�
DQG�WKH�LQWHULRU�OLJKWV�ZHUH�RQ��7KH�
RIILFHU�REVHUYHG�VHYHUDO�EDJJLHV�FRQ�
WDLQLQJ�FUDFN�FRFDLQH�DQG�RQH�EDJJLH�
FRQWDLQLQJ�PRUSKLQH�LQ�SODLQ�YLHZ�RQ�
WKH�FDU¶V�FHQWHU�FRQVROH��ZKLFK�ZDV�

ZLWKLQ�HTXDO�GLVWDQFH�WR�'HIHQGDQW�
DQG�WKH�RWKHU�RFFXSDQW��$OWKRXJK�WKH�
EDJJLHV�ZHUH�HDVLO\�ZLWKLQ�UHDFK�RI�
ERWK�RFFXSDQWV��QR�SK\VLFDO�HYL�
GHQFH��VXFK�DV�ILQJHUSULQWV�RU�'1$��
ZDV�RIIHUHG�WR�SURYH�WKDW�HLWKHU�RFFX�
SDQW�WRXFKHG�DQ\�RI�WKH�EDJJLHV��1HL�
WKHU�RFFXSDQW�PDGH�DQ\�LQFXOSDWRU\�
VWDWHPHQWV��7KH�GHIHQGDQW�DSSHDOHG�
KLV�FRQYLFWLRQ�DUJXLQJ�WKH�6WDWH�GLG�
QRW�SUHVHQW�VXIILFLHQW�HYLGHQFH�WR�
SURYH�KLV�FRQVWUXFWLYH�SRVVHVVLRQ�RI�
WKH�FRQWUDEDQG��7KH��WK�'�&�$��
DJUHHG�DQG�UHYHUVHG�KLV�FRQYLFWLRQ� 
,VVXH� 
,V�PHUH�SUR[LPLW\�WR�FRQWUDEDQG�
GUXJV�LQ�RSHQ�YLHZ�RQ�D�YHKLFOH¶V�
FHQWHU�FRQVROH��EHWZHHQ�WZR�LQGLYLG�
XDOV��VXIILFLHQW�WR�SURYH�D�YLRODWLRQ�RI�
VHF������������D���)�6�"�1R� 
3RVVHVVLRQ�RI�&RQWUROOHG�6XEVWDQFH� 
 &KDSWHU�����)�6��LV�HQWLWOHG�³)ORULGD�
&RPSUHKHQVLYH�'UXJ�$EXVH�3UHYHQ�
WLRQ�DQG�&RQWURO�$FW�´�6HFWLRQ�
��������³3URKLELWHG�DFWV��SHQDOWLHV�´�
SURYLGHV�LQ�SDUW��³����D���$�SHUVRQ�
PD\�QRW�EH�LQ�DFWXDO�RU�FRQVWUXFWLYH�
SRVVHVVLRQ�RI�D�FRQWUROOHG�VXEVWDQFH�
XQOHVV�VXFK�FRQWUROOHG�VXEVWDQFH� 
ZDV�ODZIXOO\�REWDLQHG�IURP�D�SUDFWL�
WLRQHU«´ 
����$FWXDO�SRVVHVVLRQ�REYLRXVO\�UH�
TXLUHV�WKH�FRQWUDEDQG�WR�EH�RQ�WKH�
VXEMHFW¶V�SHUVRQ��$Q\WKLQJ�HOVH�LV�
FRQVWUXFWLYH�SRVVHVVLRQ� 
&RQVWUXFWLYH�3RVVHVVLRQ� 
%HFDXVH�LW�ZDV�FOHDU�WKDW�-RKQVRQ�
6HVVLRQ�GLG�QRW�KDYH�DFWXDO�RU�H[FOX�
VLYH�SRVVHVVLRQ�RI�WKH�FRQWUDEDQG�
GUXJV�IRXQG�LQ�WKH�YHKLFOH��DV�WKHUH�
ZDV�DQRWKHU�SHUVRQ�LQ�WKH�FDU��DQG�
QHLWKHU�SHUVRQ�DGPLWWHG�WKDW�WKH�
GUXJV�ZDV�WKHLUV��WKH�6WDWH�ZDV�UH�
TXLUHG�WR�SURYH�FRQVWUXFWLYH�SRVVHV�
VLRQ�ZLWK�RWKHU�HYLGHQFH�EH\RQG�WKH�
IDFW�WKDW�HDFK�ZDV�LQ�FORVH�SUR[LPLW\�

QRW�H[WHQG�WKH�WLPH�LW�WDNHV�WKH�GH�
WDLQLQJ�RIILFHU�WR�FRPSOHWH�WKH�WDVNV�
ZKLFK�MXVWLILHG�WKH�GHWHQWLRQ��)RU�
LQVWDQFH��WKH�6XSUHPH�&RXUW�IRXQG�
WKH�GRJ�VQLII�VHDUFK�FRQVWLWXWLRQDO��
µ:KLOH�>WKH�RIILFHU�ZKR�KDG�LQLWLDWHG�
WKH�WUDIILF�VWRS@�ZDV�LQ�WKH�SURFHVV�RI�
ZULWLQJ�D�ZDUQLQJ�WLFNHW��>WKH�VHFRQG�
RIILFHU�ZKR�KDG�DUULYHG�RQ�WKH�VFHQH@�
ZDONHG�KLV�GRJ�DURXQG�>WKH�GHIHQG�
DQW¶V@�FDU�¶�,OOLQRLV�Y��&DEDOOHV��
�6�&W�������´ 
����³:H�DJUHH�ZLWK�WKH�WULDO�FRXUW�WKDW��
SULRU�WR�WKH�FDQLQH�VHDUFK�DW�LVVXH��
WKH�RIILFHU�KDG�QR�µDUWLFXODEOH�VXVSL�
FLRQ�RI�FULPLQDO�DFWLYLW\¶�RQ�WKH�SDUW�
RI�'HIHQGDQW��7KXV��WKH�RIILFHU�KDG�
QR�OHJDO�DXWKRULW\�WR�GHWDLQ�'HIHQG�
DQW�RXWVLGH�WKH�OLPLWHG�SXUSRVH�SUR�
YLGHG�E\�WKH�WUDIILF�YLRODWLRQ��2QFH�
WKH�RIILFHU�DEDQGRQHG�WKLV�OLQH�RI�
LQTXLU\��WKH�MXVWLILFDWLRQ�IRU�WKH�VWRS�
KDG�H[SLUHG�DQG�'HIHQGDQW�ZDV�IUHH�
WR�OHDYH��7KH�GRJ�VQLII��WKHUHIRUH��
SURORQJHG�WKH�VWRS�LQ�YLRODWLRQ�RI�
'HIHQGDQW¶V�)RXUWK�$PHQGPHQW�
ULJKWV��7KH�HYLGHQFH�REWDLQHG�DV�D�
GLUHFW�UHVXOW�RI�WKH�VQLII�VKRXOG�KDYH�
EHHQ�VXSSUHVVHG��$FFRUGLQJO\��ZH�
UHYHUVH�DQG�UHPDQG�WKH�FDVH�WR�WKH�
WULDO�FRXUW�WR�GLVPLVV�WKH�FKDUJHV�
DJDLQVW�'HIHQGDQW��5HYHUVHG�´ 
/HVVRQV�/HDUQHG� 
7KH�'�&�$�¶V�UXOLQJ�KHUH�PD\�VHHP�
KDUVK��EXW�LQ�UHDOLW\�GRHV�QRW�EUHDN�
QHZ�JURXQG��,Q������WKH�)ORULGD�6X�
SUHPH�&RXUW�GHFLGHG�6WDWH�Y��'LD]��
�)OD��������,Q�WKDW�FDVH�WKH�RIILFHU�
VWRSSHG�D�YHKLFOH�EHOLHYLQJ�WKH�WHP�
SRUDU\�WDJ�LQ�WKH�UHDU�ZLQGRZ�ZDV�
ODZIXOO\�GHIHFWLYH��$V�KH�DSSURDFKHG�
WKH�YHKLFOH�IURP�WKH�UHDU�KH�QRWHG�
WKDW�WKHUH�ZDV�QR�GHIHFW�LQ�WKH�WHP�
SRUDU\�WDJ��<HW��KH�VWLOO�DSSURDFKHG�
WKH�GULYHU�DQG�UHTXHVWHG�WR�VHH�KLV�
OLFHQVH�DQG�UHJLVWUDWLRQ��7KH�6X�
SUHPH�&RXUW�UXOHG�WKDW�RQFH�WKH�SXU�
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����³.QRZOHGJH�RI�DQG�DELOLW\�WR�FRQ�
WURO�WKH�FRQWUDEDQG�FDQQRW�EH�LQ�
IHUUHG�VROHO\�IURP�WKH�GHIHQGDQW¶V�
SUR[LPLW\�WR�WKH�FRQWUDEDQG�LQ�D�
MRLQWO\-RFFXSLHG�YHKLFOH��UDWKHU��WKH�
6WDWH�PXVW�SUHVHQW�LQGHSHQGHQW�SURRI�
RI�WKH�GHIHQGDQW¶V�NQRZOHGJH�DQG�
DELOLW\�WR�FRQWURO�WKH�FRQWUDEDQG��
ZKLFK�PD\�FRQVLVW�RI�µHYLGHQFH�RI�
LQFULPLQDWLQJ�VWDWHPHQWV�RU�DFWLRQV��
RU�RWKHU�FLUFXPVWDQFHV�IURP�ZKLFK�D�
MXU\�PLJKW�ODZIXOO\�LQIHU�WKH�'HIHQG�
DQW¶V�DFWXDO�NQRZOHGJH�RI�WKH�SUHV�
HQFH�RI�FRQWUDEDQG�¶�´ 
&RXUW¶V�5XOLQJ� 
³3URVHFXWLRQ�EDVHG�XSRQ�FRQVWUXF�
WLYH�SRVVHVVLRQ�ZKHUH�WKHUH�LV�PRUH�
WKDQ�RQH�SRVVLEOH�SRVVHVVRU�SUHVHQW�
DQG�WKH�FRQWUDEDQG�LV�ZLWKLQ�UHDFK�RI�
HDFK��KDV�EHHQ�WKH�VXEMHFW�RI�SULRU�
UHSRUWHG�GHFLVLRQV« 7KRVH�GHFLVLRQV�
VHW�IRUWK�WKH�WZR�HOHPHQWV�WKDW�WKH�
6WDWH�PXVW�SURYH��ILUVW��WKH�GHIHQGDQW�
NQHZ�WKH�FRQWUDEDQG�ZDV�SUHVHQW��
DQG�VHFRQG��WKDW�WKH�GHIHQGDQW�KDG�
WKH�DELOLW\�WR�H[HUFLVH�GRPLQLRQ�RU�
FRQWURO�RYHU�LW��>'HIHQGDQW@�GRHV�QRW�
DUJXH�WKDW�WKHUH�ZDV�LQVXIILFLHQW�HYL�
GHQFH�WR�HVWDEOLVK�KLV�NQRZOHGJH�WKDW�
FRQWUDEDQG�ZDV�SUHVHQW��EXW�KH�VXE�
PLWV�WKDW�WKH�6WDWH�IDLOHG�WR�SURYH�WKH�
VHFRQG�HOHPHQW� 
����³$OWKRXJK�FRXUWV�XVH�WKH�SKUDVH�
µWKH�DELOLW\�WR�H[HUFLVH�GRPLQLRQ�RU�
FRQWURO�¶�QRQH�RI�WKHP�PHDQ�LW�LQ�WKH�
PRVW�VLPSOLVWLF�VHQVH��,I�µDELOLW\¶�WR�
H[HUFLVH�GRPLQLRQ�RU�FRQWURO�ZDV�
HQRXJK��WKHQ�SURYLQJ�VLPSO\�WKDW�WKH�
GHIHQGDQW�FRXOG�UHDFK�RXW�DQG�JUDE�
WKH�FRQWUDEDQG�ZRXOG�VXIILFH�RQ�WKH�
VHFRQG�HOHPHQW�RI�FRQVWUXFWLYH�SRV�
VHVVLRQ��KRZHYHU��WKDW�LV�QRW�WKH�ODZ��
&RXUWV�KDYH�KHOG�WKDW�D�GHIHQGDQW¶V�
µPHUH�SUR[LPLW\¶�WR�WKH�FRQWUDEDQG��
ZLWKRXW�PRUH��LV�LQVXIILFLHQW�SURRI�RI�
WKH�GHIHQGDQW¶V�DELOLW\�WR�H[HUFLVH�
GRPLQLRQ�RU�FRQWURO�RYHU�LW�  

����³%HFDXVH�WKH�6WDWH�LQ�WKH�LQVWDQW�
FDVH�RQO\�SURYHG�WKDW�>'HIHQGDQW@�
DQG�WKH�RWKHU�RFFXSDQW�KDG�HTXDO�
SUR[LPLW\�WR�WKH�FRQWUDEDQG��DQG�
QRWKLQJ�PRUH��>ILQJHUSULQWV��'1$��
DGPLVVLRQ@��WKH�VHFRQG�HOHPHQW�RI�
FRQVWUXFWLYH�SRVVHVVLRQ�ZDV�QRW�HV�
WDEOLVKHG� 6HH 0DUWRUDO�Y��6WDWH��
��'&$���������µ1RWKLQJ�LQ�WKH�HYL�
GHQFH�EHIRUH�WKH�WULDO�FRXUW�WLHG�WKH�
>FRQWUDEDQG@�WR�GHIHQGDQW�DV�RSSRVHG�
WR�WKH�SDVVHQJHU�¶���7KHUHIRUH��WKH�
WULDO�FRXUW�HUUHG�LQ�GHQ\LQJ�
>'HIHQGDQW¶V@�PRWLRQ�IRU�MXGJPHQW�
RI�DFTXLWWDO��:H�UHYHUVH�´ 
/HVVRQV�/HDUQHG� 
(VWDEOLVKLQJ�WKDW�WKH�GHIHQGDQW�H[HU�
FLVHG�GRPLQLRQ�DQG�FRQWURO�RYHU�WKH�
FRQWUDEDQG�LV�D�YHU\�GLIILFXOW�HOHPHQW�
WR�SURYH��0RVW�FRQVWUXFWLYH�SRVVHV�
VLRQ�FDVHV�DUH�UHYHUVHG�EHFDXVH�RI�
WKH�6WDWH¶V�LQDELOLW\�WR�SURYH�WKLV�
FUXFLDO�HOHPHQW�� 
����,Q�VLPSOHVW�WHUPV��WKH�6WDWH�PXVW�
SURYH�RZQHUVKLS��0HUH�SUR[LPLW\�WR�
FRQWUDEDQG�LV�QRW�VXIILFLHQW�WR�HVWDE�
OLVK�FRQVWUXFWLYH�SRVVHVVLRQ��7KH�
FRXUW�ZLOO�UHTXLUH�SURRI�WKDW�WKH�GH�
IHQGDQW�KDG�FRQWURO�RU�MRLQW�FRQWURO�
RI�WKH�SUHPLVHV��UDWKHU�WKDQ�WKH�UHD�
VRQDEOH�DOWHUQDWLYH�WKDW�KH�ZDV�D�
PHUH�YLVLWRU�ZLWK�QR�DSSDUHQW�DXWKRU�
LW\�WR�WUHDW�WKH�GUXJV��RU�RWKHU�FRQWUD�
EDQG��DV�KLV�RZQ��,I�WKH�DUHD�LQ�ZKLFK�
WKH�FRQWUDEDQG�LV�IRXQG�LV�ZLWKLQ�WKH�
GHIHQGDQW¶V�H[FOXVLYH�SRVVHVVLRQ�
WKHQ�KLV�JXLOW\�NQRZOHGJH�RI�WKH�
SUHVHQFH�RI�WKH�FRQWUDEDQG�WRJHWKHU�
ZLWK�KLV�DELOLW\�WR�PDLQWDLQ�FRQWURO�
RYHU�LW�ZLOO�EH�LQIHUUHG��,I�QRW��LI�
WKHUH�DUH�RWKHUV�LQ�WKH�YHKLFOH�ZLWK�
KLP��WKHQ�RWKHU�SURRI�–�DGPLVVLRQV��
ILQJHUSULQWV��RU�'1$��ZLOO�EH�UH�
TXLUHG�WR�FRQYLFW�� 

���������Ǥ������ 
ͷ����Ǥ�Ǥ�Ǥ�ȋ������ͳͺǡ�ʹͲͳ͸Ȍ  

WR�WKH�GUXJV� 
����:KHQ�FRQWUDEDQG�LV�IRXQG�LQ�D�
MRLQWO\�RFFXSLHG�YHKLFOH��UDWKHU�WKDQ�
RQ�WKH�DFWXDO�SHUVRQ�RI�WKH�GHIHQGDQW��
WKH�ODZ�GHVFULEHV�WKLV�DV�FRQVWUXFWLYH�
SRVVHVVLRQ��7R�HVWDEOLVK�FRQVWUXFWLYH�
SRVVHVVLRQ�RI�D�FRQWUROOHG�VXEVWDQFH�
RU�RWKHU�FRQWUDEDQG��WKH�6WDWH�PXVW�
VKRZ� 
����7KDW�WKH�DFFXVHG�KDG�GRPLQLRQ�
DQG�FRQWURO�RYHU�WKH�FRQWUDEDQG�� 
����+H�PXVW�KDYH�NQRZOHGJH�WKDW�WKH�
FRQWUDEDQG�ZDV�ZLWKLQ�KLV�SUHVHQFH��
DQG 
����+H�PXVW�KDYH�NQRZOHGJH�RI�WKH�
LOOLFLW�QDWXUH�RI�WKH�FRQWUDEDQG��� 
����,Q�6WDWH�Y��2GRP����'&$��������
WKH�FRXUW�UXOHG��³$V�WKH�VROH�RFFX�
SDQW�DQG�GULYHU�RI�WKH�YHKLFOH��2GRP�
KDG�H[FOXVLYH�SRVVHVVLRQ�RI�WKH�YHKL�
FOH�FUHDWLQJ�DQ�LQIHUHQFH�RI�KLV�GR�
PLQLRQ�DQG�FRQWURO�RYHU�WKH�FRQWUD�
EDQG�FRQWDLQHG�WKHUHLQ�SDUWLFXODUO\�
VLQFH�WKH�FRQWUDEDQG�ZDV�IRXQG�
ORGJHG�EHWZHHQ�WKH�GULYHU¶V�VHDW�DQG�
WKH�FRQVROH�RI�WKH�FDU�´�%XW�KHUH��
EHFDXVH�6HVVLRQ�KDG�DQRWKHU�SDVVHQ�
JHU�ZLWK�KLP��WKH�6WDWH�ZDV�QRW�HQWL�
WOHG�WR�WKH�EHQHILW�RI�DQ�LQIHUHQFH�RI�
GRPLQLRQ�DQG�FRQWURO��7KH�6WDWH�LV�
UHTXLUHG�WR�SURGXFH�LQGHSHQGHQW�HYL�
GHQFH�SRLQWLQJ�WR�KLV�GRPLQLRQ�DQG�
FRQWURO�RI�WKH�GUXJV�REVHUYHG�RQ�WKH�
FHQWHU�FRQVROH��$GGLQJ�WR�WKH�6WDWH¶V�
GLIILFXOWLHV�KHUH�LV�WKH�IDFW�WKDW�QHL�
WKHU�WKH�GHIHQGDQW�QRU�WKH�RWKHU�RF�
FXSDQW�RZQHG�WKH�YHKLFOH�LQ� 
TXHVWLRQ� 
'RPLQLRQ�DQG�&RQWURO� 
³7R�FRQYLFW�D�GHIHQGDQW�IRU�SRVVHV�
VLRQ�RI�D�FRQWUROOHG�VXEVWDQFH�XQGHU�
D�FRQVWUXFWLYH�SRVVHVVLRQ�WKHRU\��WKH�
6WDWH�PXVW�SURYH�WKDW�WKH�GHIHQGDQW�
KDG�NQRZOHGJH�RI�WKH�SUHVHQFH�RI�WKH�
GUXJ�DQG�WKH�DELOLW\�WR�H[HUFLVH�GR�
PLQLRQ�DQG�FRQWURO�RYHU�WKH�VDPH�´�
%URZQ�Y��6WDWH����'&$���������� 
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&RQFHDOHG�)LUHDUP� 
7KH��WK�'�&�$��KDV�KDG�WKH�RSSRU�
WXQLW\�WR�H[SODLQ�FRQFHDOPHQW�IRU�WKH�
SXUSRVHV�RI�D�ILUHDUP�LQ�D�YHKLFOH�
QXPHURXV�WLPHV��2QH�RI�WKH�HDUOLHVW�
DQG�PRVW�WKRURXJK�GLVFXVVLRQ�FDQ�EH�
IRXQG�LQ�6WDWH�Y��6PLWK����'&$�
�������7KHUH�WKH�FRXUW�VHW�RXW�WKH�
OHJDO�EDVLV�IRU�WKH�FKDUJH�RI�&�&�)�� 
����³6HFWLRQ������������)�6���UHDGV�LQ�
SHUWLQHQW�SDUW��µ$�SHUVRQ�ZKR�FDUULHV�
D�FRQFHDOHG�ILUHDUP�RQ�RU�DERXW�KLV�
RU�KHU�SHUVRQ�FRPPLWV�D�IHORQ\�RI�WKH�
WKLUG�GHJUHH�¶�&RQFHDOHG�ILUHDUP�LV�
GHILQHG�E\�VHFWLRQ�������������)ORUL�
GD�6WDWXWHV���������µ&RQFHDOHG�ILUH�
DUP¶�PHDQV�DQ\�ILUHDUP��DV�GHILQHG�
LQ�VXEVHFWLRQ������ZKLFK�LV�FDUULHG�RQ�
RU�DERXW�D�SHUVRQ�LQ�VXFK�D�PDQQHU�
DV�WR�FRQFHDO�WKH�ILUHDUP�IURP�WKH�
RUGLQDU\�VLJKW�RI�DQRWKHU�SHUVRQ�´  
����³,Q�(QVRU�Y��6WDWH���)OD���������WKH�
6XSUHPH�&RXUW�KHOG��:H�������ILQG�
WKDW�DEVROXWH�LQYLVLELOLW\�LV�QRW�D�QHF�
HVVDU\�HOHPHQW�WR�D�ILQGLQJ�RI�FRQ�
FHDOPHQW�XQGHU�VHFWLRQ����������7KH�
RSHUDWLYH�ODQJXDJH�RI�WKDW�VHFWLRQ�
HVWDEOLVKHV�D�WZR-IROG�WHVW��)RU�D�ILUH�
DUP�WR�EH�FRQFHDOHG��LW�PXVW�EH�����
RQ�RU�DERXW�WKH�SHUVRQ�DQG�����KLGGHQ�
IURP�WKH�RUGLQDU\�VLJKW�RI�DQRWKHU�
SHUVRQ��7KH�WHUP�µRQ�RU�DERXW�WKH�
SHUVRQ¶�PHDQV�SK\VLFDOO\�RQ�WKH�SHU�
VRQ�RU�UHDGLO\�DFFHVVLEOH�WR�KLP��7KLV�
JHQHUDOO\�LQFOXGHV�WKH�LQWHULRU�RI�DQ�
DXWRPRELOH�DQG�WKH�YHKLFOH¶V�JORYH�
FRPSDUWPHQW��ZKHWKHU�RU�QRW�ORFNHG��
7KH�WHUP�µRUGLQDU\�VLJKW�RI�DQRWKHU�
SHUVRQ¶�PHDQV�WKH�FDVXDO�DQG�RUGL�
QDU\�REVHUYDWLRQ�RI�DQRWKHU�LQ�WKH�
QRUPDO�DVVRFLDWLRQV�RI�OLIH��2UGLQDU\�
REVHUYDWLRQ�E\�D�SHUVRQ�RWKHU�WKDQ�D�
SROLFH�RIILFHU�GRHV�QRW�JHQHUDOO\�LQ�
FOXGH�WKH�IORRUERDUG�RI�D�YHKLFOH��
ZKHWKHU�RU�QRW�WKH�ZHDSRQ�LV�ZKROO\�
RU�SDUWLDOO\�YLVLEOH�´ 
����$IWHU�UHYLHZLQJ�QXPHURXV�FDVHV�

WKH�'&$�QRWHG�WKDW�DW�WKH�WLPH�WKH�
RIILFHU�DSSURDFKHG�WKH�DXWRPRELOH��
WKH�GHIHQGDQW�ZDV�VHDWHG�LQ�WKH�FDU�
DQG�WKH�JXQ�ZDV�RQ�RU�DERXW�KLV�SHU�
VRQ�DQG�UHDGLO\�DFFHVVLEOH�WR�KLP�
XQGHU�WKH�IURQW�VHDW��7KH�FRXUW�FRQ�
FOXGHG�WKDW�ZKHQ�WKH�RIILFHU�ILUVW�
HQFRXQWHUHG�WKH�GHIHQGDQW��WKH�ILUH�
DUP�ZDV�XQGHU�KLV�VHDW��³7KH�FKDUJH�
DJDLQVW�>GHIHQGDQW@�DOOHJHG�VXIIL�
FLHQWO\�WKDW�WKH�ILUHDUP�ZDV�VLPXOWD�
QHRXVO\�RQ�RU�DERXW�KLV�SHUVRQ�DQG�
FRQFHDOHG�´� 
&RXUW¶V�5XOLQJ� 
³7KH�FULWLFDO�TXHVWLRQ�IURP�(QVRU—
ZKHWKHU�HLWKHU�RIILFHU�FRXOG�VHH�WKH�
ILUHDUP�E\�RUGLQDU\�REVHUYDWLRQ�
ZKLOH�VWDQGLQJ�EHVLGH�WKH�YHKLFOH�
ZLWK�WKH�SDVVHQJHU�VHDWHG�LQ�WKH�SDV�
VHQJHU�VHDW—ZDV�QRW�GLUHFWO\�DVNHG�
GXULQJ�WKH�KHDULQJ�LQ�WKLV�FDVH��+RZ�
HYHU��WKH�6WDWH�DVNHG�6HFRQG�2IILFHU��
ZKR�ZDV�WKH�ILUVW�WR�DSSURDFK�WKH�
SDVVHQJHU¶V�VLGH��LI�KH�FRXOG�VHH�LQ�
VLGH�WKH�YHKLFOH��+H�DQVZHUHG�LQ�WKH�
DIILUPDWLYH��DQG�VWDWHG�WKDW�KH�FRXOG�
VHH�WKH�DUHD�DURXQG�%HQMDPLQ��ZKLOH�
KH�ZDV�VHDWHG�LQ�WKH�YHKLFOH��DQG�KH�
VDZ�QRWKLQJ�REYLRXV�QRU�DQ\�ILUHDUP�
LQ�RSHQ�YLHZ��&RPPRQ�VHQVH�ZRXOG�
VXJJHVW�WKDW�WKH�ILUHDUP�XQGHU�WKH�
SDVVHQJHU�VHDW�ZDV�FRQFHDOHG�IURP�
6HFRQG�2IILFHU��VLQFH�KH�GLG�QRW�VHH�
LW�DV�KH�VWRRG�RQ�WKH�SDVVHQJHU¶V�VLGH�
VSHDNLQJ�ZLWK�WKH�VHDWHG�%HQMDPLQ��
,W�ZDV�QRW�XQWLO�%HQMDPLQ�ZDV�RXW�
VLGH�WKH�YHKLFOH�EHLQJ�GHWDLQHG�E\�
6HFRQG�2IILFHU��WKDW�)LUVW�2IILFHU�
VDZ�WKH�ILUHDUP�XQGHU�WKH�SDVVHQJHU�
VHDW�´ 
����³7KH�PDLQ�HYLGHQFH�WKDW�%HQMDPLQ�
DWWHPSWHG�WR�FRQFHDO�WKH�ILUHDUP�LV�
����WKH�ORFDWLRQ�RI�WKH�ILUHDUP�XQGHU�
WKH�SDVVHQJHU�VHDW�ZLWK�MXVW�D�KDOI-
LQFK�WLS�RI�WKH�ILUHDUP�H[SRVHG������
WKH�IDFW�WKDW�QHLWKHU�RIILFHU�VDZ�WKH�
WLS�RI�WKH�ILUHDUP�ZKLOH�ERWK�WKH�GULY�

&RQFHDOHG�)LUHDUP�LQ�
D�9HKLFOH 
 $QGUHZ�%HQMDPLQ�ZDV�D�SDVVHQJHU�
LQ�D�YHKLFOH�VWRSSHG�E\�WZR�RIILFHUV�
IRU�VSHHGLQJ�DQG�VHDW�EHOW�YLRODWLRQV��
)LUVW�2IILFHU�DSSURDFKHG�WKH�GULYHU¶V�
VLGH�RI�WKH�YHKLFOH��6HFRQG�2IILFHU�
DSSURDFKHG�WKH�SDVVHQJHU¶V�VLGH��$V�
KH�DSSURDFKHG�WKH�YHKLFOH��)LUVW�2I�
ILFHU�VDZ�DQ�HPSW\�KROVWHU�LQ�WKH�
GULYHU¶V�ODS��:KHQ�TXHVWLRQHG��WKH�
GULYHU�DGPLWWHG�WKHUH�ZDV�D�JXQ�LQ�
WKH�WUXQN��%RWK�RFFXSDQWV�ZHUH�DVNHG�
WR�VWHS�WR�WKH�IURQW�RI�WKH�YHKLFOH��DQG�
WKH�GULYHU�JDYH�WKH�RIILFHUV�SHUPLV�
VLRQ�WR�VHDUFK��1R�JXQ�ZDV�IRXQG� 
����)LUVW�2IILFHU�WKHQ�DSSURDFKHG�WKH�
IURQW�SDVVHQJHU¶V�VLGH�ZKHUH�%HQMD�
PLQ�KDG�EHHQ�VLWWLQJ��7KH�SDVVHQJHU�
GRRU�ZDV�RSHQ��DQG�KH�FRXOG�VHH��LQ�
RSHQ�YLHZ��WKH�KDOI-LQFK�WLS�RI�WKH�
EDUUHO�RI�D�KDQGJXQ�XQGHUQHDWK�WKH�
SDVVHQJHU�VHDW��)LUVW�2IILFHU�UHWULHYHG�
WKH�KDQGJXQ��DQG�%HQMDPLQ�ZDV�DU�
UHVWHG�DQG�FKDUJHG�ZLWK�FDUU\LQJ�D�
FRQFHDOHG�ILUHDUP��� 
����7KH�GHIHQGDQW�ILOHG�D�SUH-WULDO�
PRWLRQ�WR�GLVPLVV��DUJXLQJ�WKDW�LI�WKH�
RIILFHU�FRXOG�VHH�WKH�ILUHDUP�LQ�SODLQ�
YLHZ�ZKLOH�RXWVLGH�WKH�YHKLFOH�LW�ZDV�
QRW�FRQFHDOHG��7KH�6WDWH�SUHVHQWHG�
HYLGHQFH�LQ�VXSSRUW�RI�LWV�PRWLRQ�WR�
GHQ\�%HQMDPLQ¶V�PRWLRQ�WR�GLVPLVV��
2I�QRWH��6HFRQG�2IILFHU�WHVWLILHG�WKDW�
DW�QR�SRLQW�GLG�KH�VHH�D�JXQ�YLVLEOH�LQ�
WKH�YHKLFOH�ZKLOH�KH�ZDV�VWDQGLQJ�
RXWVLGH�WKH�SDVVHQJHU�GRRU��7KH�WULDO�
FRXUW�JUDQWHG�WKH�PRWLRQ�WR�GLVPLVV��
2Q�DSSHDO��WKH��WK�'�&�$��UHYHUVHG�
WKDW�UXOLQJ� 
,VVXH� 
'LG�WKH�RIILFHU¶V�WHVWLPRQ\�HVWDEOLVK�
D�SULPD�IDFLH�FDVH�VXFK�WKDW�D�UHDVRQ�
DEOH�MXU\�FRXOG�ILQG�WKH�GHIHQGDQW�
JXLOW\�RI�&�&�)��LQ�D�OLJKW�PRVW�IDYRU�
DEOH�WR�WKH�6WDWH"�<HV� 
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GHQ�IURP�RSHQ�YLHZ�� 
����6HFWLRQ�����������SURYLGHV�WKDW�LW�
LV�QRW�D�YLRODWLRQ�RI�&�&�)��WR�SRVVHVV�
D�FRQFHDOHG�ILUHDUP�ZLWKRXW�D�OLFHQVH�
ZLWKLQ�WKH�LQWHULRU�RI�D�SULYDWH�FRQ�
YH\DQFH�³LI�WKH�ILUHDUP�RU�RWKHU�
ZHDSRQ�LV�VHFXUHO\�HQFDVHG�RU�LV�
RWKHUZLVH�QRW�UHDGLO\�DFFHVVLEOH�IRU�
LPPHGLDWH�XVH�´�7KXV�ILUHDUPV�IRXQG�
LQ�D�]LSSHUHG�GXIIOH�EDJ�EHKLQG�WKH�
IURQW�VHDW�ZHUH�UXOHG�VHFXUHO\�HQ�
FDVHG�E\�WKH�'�&�$� 
����³5HDGLO\�DFFHVVLEOH�IRU�LPPHGLDWH�
XVH´�LV�GHILQHG�E\�VHFWLRQ��������
�����WR�PHDQ�³WKDW�D�ILUHDUP�RU�RWKHU�
ZHDSRQ�LV�FDUULHG�RQ�WKH�SHUVRQ�RU�
ZLWKLQ�VXFK�FORVH�SUR[LPLW\�DQG�LQ�
VXFK�D�PDQQHU�WKDW�LW�FDQ�EH�UHWULHYHG�
DQG�XVHG�DV�HDVLO\�DQG�TXLFNO\�DV�LI�
FDUULHG�RQ�WKH�SHUVRQ�´�7KXV�ZKHUH�
WKH�ILUHDUP�ZDV�XQORDGHG�DQG�VWXFN�
EHWZHHQ�WKH�WZR�IURQW�VHDWV�DQG�WKH�
DPPXQLWLRQ�ZDV�LQ�WKH�FORVHG��EXW�
XQORFNHG�JORYH�ER[��WKH�FRXUW�UXOHG�
WKH�ILUHDUP�ZDV�QRW�UHDGLO\�DFFHVVL�
EOH�EHFDXVH�LW�FRXOG�QRW�EH�XVHG�
³HDVLO\�DQG�TXLFNO\�DV�LI�FDUULHG�RQ�
WKH�SHUVRQ�´ 

�������Ǥ��������� 
Ͷ����Ǥ�Ǥ�Ǥ�ȋ������ͳ͸ǡ�ʹͲͳ͸Ȍ 

 9LGHR�9R\HXULVP 
 0HOYLQ�+ROPHV�ZDV�DUUHVWHG�DQG�
FKDUJHG�DIWHU�KLV�ZLIH�GLVFRYHUHG�WKDW�
KH�KDG�EHHQ�VXUUHSWLWLRXVO\�SKRWR�
JUDSKLQJ�DQG�YLGHR�UHFRUGLQJ�KHU�
GDXJKWHU��KLV�VWHS-GDXJKWHU��� 
����$�WRWDO�RI�WZHQW\-WKUHH�YLGHRV�
GHSLFWLQJ�4�+��ZHUH�UHFRYHUHG��)LI�
WHHQ�RI�WKRVH�YLGHRV�ZHUH�UHFRUGHG�
ZLWK�D�FDPHUD�KLGGHQ�VRPHZKHUH�LQ�
WKH�EDWKURRP�DERYH�FRXQWHUWRS�OHYHO��
(LJKW�YLGHRV�ZHUH�UHFRUGHG�ZLWK�D�
YLGHR�FDPHUD�KLGGHQ�XQGHU�WKH�OLS�RI�
WKH�YDQLW\�FRXQWHUWRS��,Q�WKRVH�HLJKW�
YLGHRV��4�+��LV�VHHQ�FRPSOHWHO\�QD�
NHG��IXOO\�RU�SDUWLDOO\�FORWKHG��RU�

ZHDULQJ�D�WRZHO�RU�KHU�XQGHUZHDU��
)URP�WLPH�WR�WLPH�KHU�QXGH�SXELF�
DUHD�LV�SODLQO\�YLVLEOH�LQ�WKRVH�YLGHRV��
7KRVH�HLJKW�YLGHRV�ZHUH�LQWURGXFHG�
DW�WULDO� 
,VVXH� 
:HUH�WKH�SKRWRJUDSKV�DQG�YLGHRV�RI�
WKH�PLQRU�VWHS-GDXJKWHU�QDNHG�DQG�
JRLQJ�WKURXJK�QRUPDO�GDLO\�URXWLQHV�
FKLOG�SRUQRJUDSK\"�<HV� 
)ORULGD�5HODWHG�6WDWXWH� 
:KLOH�WKLV�FDVH�ZDV�GHFLGHG�LQ�IHGHU�
DO�FRXUW��LQWHUSUHWLQJ�D�IHGHUDO�VWDWXWH��
WKHUH�LV�D�)ORULGD�VWDWXWH�PRUH�RQ�
SRLQW��6SHFLILFDOO\��)�6�����������
9LGHR�9R\HXULVP��ZKLFK�SURYLGHV�LQ�
SDUW�� 
³����$�SHUVRQ�FRPPLWV�WKH�RIIHQVH�RI�
YLGHR�YR\HXULVP�LI�WKDW�SHUVRQ���D��
)RU�KLV�RU�KHU�RZQ�DPXVHPHQW��HQWHU�
WDLQPHQW��VH[XDO�DURXVDO��JUDWLILFD�
WLRQ��RU�SURILW��RU�IRU�WKH�SXUSRVH�RI�
GHJUDGLQJ�RU�DEXVLQJ�DQRWKHU�SHUVRQ��
LQWHQWLRQDOO\�XVHV�RU�LQVWDOOV�DQ�LPDJ�
LQJ�GHYLFH�WR�VHFUHWO\�YLHZ��EURDG�
FDVW��RU�UHFRUG�D�SHUVRQ��ZLWKRXW�WKDW�
SHUVRQ¶V�NQRZOHGJH�DQG�FRQVHQW��
ZKR�LV�GUHVVLQJ��XQGUHVVLQJ��RU�SUL�
YDWHO\�H[SRVLQJ�WKH�ERG\��DW�D�SODFH�
DQG�WLPH�ZKHQ�WKDW�SHUVRQ�KDV�D�UHD�
VRQDEOH�H[SHFWDWLRQ�RI�SULYDF\���´ 
����7KH�)ORULGD�-XU\�,QVWUXFWLRQV�SUR�
YLGHV��³7R�SURYH�WKH�FULPH�RI�9LGHR�
9R\HXULVP��WKH�6WDWH�PXVW�SURYH�WKH�
IROORZLQJ�IRXU�HOHPHQWV�EH\RQG�D�
UHDVRQDEOH�GRXEW� 
����'HIHQGDQW��LQWHQWLRQDOO\�XVHG�RU�
LQVWDOOHG�DQ�LPDJLQJ�GHYLFH�WR�VHFUHW�
O\�YLHZ�RU�UHFRUG��YLFWLP��IRU�KLV�
RZQ�VH[XDO�DURXVDO�JUDWLILFDWLRQ� 
����9LFWLP��ZDV�WKHUHE\�YLHZHG�RU�
UHFRUGHG�DW�D�WLPH�ZKHQ�WKH��YLFWLP��
ZDV�GUHVVLQJ�XQGUHVVLQJ�RU�SULYDWHO\�
H[SRVLQJ�KHU�ERG\� 
���$W�WKH�SODFH�DQG�WLPH�ZKHQ�
�YLFWLP��ZDV�YLHZHG�RU�UHFRUGHG�VKH�
KDG�D�UHDVRQDEOH�H[SHFWDWLRQ�RI� 

HU�DQG�%HQMDPLQ�ZHUH�LQVLGH�WKH�YH�
KLFOH��DQG�����)LUVW�2IILFHU�GLG�QRW�
VHH�WKH�WLS�RI�WKH�ILUHDUP�GXULQJ�KLV�
VHDUFK�RI�WKH�YHKLFOH�XQWLO�KH�DS�
SURDFKHG�WKH�RSHQ�GRRU�RI�WKH�SDV�
VHQJHU¶V�VLGH��7KH�IDFW�WKDW�)LUVW�2I�
ILFHU�UHFRJQL]HG�LPPHGLDWHO\�WKDW�WKH�
KDOI-LQFK�WLS�RI�DQ�REMHFW�ZDV��LQ�IDFW��
D�JXQ�GRHV�QRW�PHDQ�WKH�6WDWH�FRXOG�
QRW�PDNH�D�SULPD�IDFLH�VKRZLQJ�WKDW�
WKH�ILUHDUP�ZDV�FRQFHDOHG�´�� 
�����³%HFDXVH�WKH�REVHUYDWLRQ�RI�WKH�
KDOI-LQFK�WLS�RI�WKH�ILUHDUP�IURP�XQ�
GHUQHDWK�WKH�SDVVHQJHU�VHDW�GLG�QRW�
RFFXU�XQWLO�DIWHU�WKH�SDVVHQJHU�GRRU�
ZDV�RSHQ�DQG�WKH�SDVVHQJHU�ZDV�UH�
PRYHG�IURP�WKH�VHDW��WKH�DQDO\VLV�
XQGHU�(QVRU����UHJDUGLQJ�D�SDUWLDOO\-
YLVLEOH�ILUHDUP�GLFWDWHV�WKDW�LW�LV�D�
MXU\�TXHVWLRQ�DV�WR�ZKHWKHU�WKH�ILUH�
DUP�ZDV�ZLWKLQ�µWKH�FDVXDO�DQG�RUGL�
QDU\�REVHUYDWLRQ�RI�DQRWKHU�LQ�WKH�
QRUPDO�DVVRFLDWLRQV�RI�OLIH�¶�:H�
DJUHH�ZLWK�WKH�6WDWH�WKDW�VXFK�IDFWV�
FRXOG�\LHOG�GLIIHUHQW�LQIHUHQFHV�DV�WR�
ZKHWKHU�WKH�ILUHDUP�ZDV�FRQFHDOHG�
ZLWKLQ�WKH�PHDQLQJ�RI�WKH�VWDWXWH��
WKXV��SUHFOXGLQJ�D�����GLVPLVVDO�RI�WKH�
FKDUJH��5HYHUVHG�´ 
/HVVRQV�/HDUQHG� 
2Q�WKRVH�RFFDVLRQV�ZKHUH�D�GHIHQG�
DQW�LV�VWRSSHG�DQG�RU�DUUHVWHG�ZKLOH�
RXWVLGH�KLV�YHKLFOH�DQG�D�VXEVHTXHQW�
LQYHQWRU\�VHDUFK�GLVFORVHV�D�ILUHDUP�
VHFUHWHG�XQGHU�WKH�GULYHU¶V�VHDW��WKH�
HDUOLHU�FDVHV�ZRXOG�QRW�VXSSRUW�D�
FKDUJH�RI�&�&�)��,Q�WKH�LQVWDQW�FDVH�
WKH�GHIHQGDQW�DQG�WKH�ILUHDUP�ZHUH�
VLPXOWDQHRXVO\�LQVLGH�WKH�YHKLFOH�
ZKHQ�FRQIURQWHG�E\�WKH�RIILFHU��7KDW�
IDFW�SDWWHUQ�ZLOO�VXSSRUW�D�FKDUJH�RI�
&�&�)��LI�WKH�ILUHDUP�LV�FRQFHDOHG�DQG�
127�VHFXUHO\�HQFDVHG��,W�LV�LP�
SRUWDQW�WR�NHHS�LQ�PLQG�WKDW�)ORULGD�
VWDWXWH�H[HPSWV�IURP�WKH�FULPH�RI�
&�&�)��ILUHDUPV�WKDW�DUH�VHFXUHO\�
HQFDVHG�LQVLGH�D�YHKLFOH�HYHQ�LI�KLG�
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RI�WKH�JHQLWDOV�RU�SXELF�DUHD�RI�DQ\�
SHUVRQ�´ 
����7KH�&RXUW�RI�$SSHDOV�WKHQ�H[�
SODLQHG��³+HUH��+ROPHV�FRQWHQGV�WKH�
LPDJHV�GHSLFW�µPHUH�QXGLW\�¶�PDNLQJ�
KLP�DW�PRVW�D�YR\HXU��$QG�EDVHG�
XSRQ�KLV�FRQWHQWLRQ�WKDW�WKH�LPDJHV�
GR�QRW�GHSLFW�D�µODVFLYLRXV�H[KLELWLRQ�
RI�WKH�JHQLWDOV�RU�SXELF�DUHD¶�+ROPHV�
DUJXHV�KH�FDQQRW�EH�JXLOW\�RI�SURGXF�
LQJ��DWWHPSWLQJ�WR�SURGXFH��RU�SRV�
VHVVLQJ�FKLOG�SRUQRJUDSK\�´ 
����³,Q�VXSSRUW�RI�KLV�DUJXPHQW��
+ROPHV�QRWHV�WKDW�4�+��GLG�QRW�
NQRZLQJO\�HQJDJH�LQ�VH[XDOO\�H[SOLF�
LW�FRQGXFW�ZKLOH�VKH�ZDV�EHLQJ� 
YLGHRHG��5DWKHU��VKH�ZDV�VHFUHWO\�
UHFRUGHG�ZKLOH�LQ�KHU�EDWKURRP�SHU�
IRUPLQJ�QRUPDO��HYHU\GD\�DFWLYLWLHV��
+ROPHV�FRQWHQGV�WKDW�LW�QHFHVVDULO\�
IROORZV�WKDW�WKH�YLGHRV�DQG�SLFWXUHV�
WKHPVHOYHV��HYHQ�WKH�RQHV�LQ�ZKLFK�
4�+�¶V�SXELF�DUHD�LV�IXOO\�YLVLEOH��GR�
QRW�GHSLFW�VH[XDOO\�H[SOLFLW�FRQGXFW��
:H�GLVDJUHH��,Q�GRLQJ�VR��ZH�MRLQ�
HDFK�RI�RXU�VLVWHU�FLUFXLWV�ZKR�KDYH�
DGGUHVVHG�WKLV�LVVXH�DQG�FRQFOXGHG�
WKDW�GHSLFWLRQV�RI�RWKHUZLVH�LQQRFHQW�
FRQGXFW�PD\�LQ�IDFW�FRQVWLWXWH�D�
µODVFLYLRXV�H[KLELWLRQ�RI�WKH�JHQLWDOV�
RU�SXELF�DUHD¶�RI�D�PLQRU�EDVHG�RQ�
WKH�DFWLRQV�RI�WKH�LQGLYLGXDO�FUHDWLQJ�
WKH�GHSLFWLRQ�´ 
����³7RGD\��ZH�MRLQ�>RWKHU@�&LUFXLWV�
DQG�KROG�WKDW�D�ODVFLYLRXV�H[KLELWLRQ�
PD\�EH�FUHDWHG�E\�DQ�LQGLYLGXDO�ZKR�
VXUUHSWLWLRXVO\�YLGHRV�RU�SKRWRJUDSKV�
D�PLQRU�DQG�ODWHU�FDSWXUHV�RU�HGLWV�D�
GHSLFWLRQ��HYHQ�ZKHQ�WKH�RULJLQDO�
GHSLFWLRQ�LV�RQH�RI�DQ�LQQRFHQW�FKLOG�
DFWLQJ�LQQRFHQWO\��9LHZLQJ�WKH�HYL�
GHQFH�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�
WKH�JRYHUQPHQW��D�UHDVRQDEOH�MXU\�
FRXOG�KDYH�IRXQG�WKDW�+ROPHV¶V�FRQ�
GXFW—LQFOXGLQJ�SODFHPHQW�RI�WKH�
FDPHUDV�LQ�WKH�EDWKURRP�ZKHUH�KLV�
VWHSGDXJKWHU�ZDV�PRVW�OLNHO\�WR�EH�

YLGHRHG�ZKLOH�QXGH��KLV�H[WHQVLYH�
IRFXV�RQ�YLGHRLQJ�DQG�FDSWXULQJ�LP�
DJHV�RI�KHU�SXELF�DUHD��WKH�DQJOH�RI�
WKH�FDPHUD�VHW�XS��DQG�KLV�HGLWLQJ�RI�
WKH�YLGHRV�DW�LVVXH—ZDV�VXIILFLHQW�WR�
FUHDWH�D�ODVFLYLRXV�H[KLELWLRQ�RI�WKH�
JHQLWDOV�RU�SXELF�DUHD��«���� 
����$FFRUGLQJO\��IRU�DOO�WKHVH�UHDVRQV��
ZH�$)),50�´ 
/HVVRQV�/HDUQHG� 
7KH��WK�'�&�$���LQ�/RFNZRRG�Y��
6WDWH����'&$��������GHDOW�ZLWK�D�
VLPLODU�IDFWXDO�VFHQDULR��7KHUH�WKH�
SROLFH�GLVFRYHUHG�VRPH�YLGHRWDSHV��
ZKLFK��XSRQ�YLHZLQJ��WKH\�IRXQG�WR�
GHSLFW�D�VL[WHHQ-\HDU-ROG�JLUO��7KH�
GHIHQGDQW�ZDV�FKDUJHG�ZLWK�YLRODWLQJ�
VHFWLRQ����������)�6���ZKLFK�SURKLE�
LWV�WKH�SRVVHVVLRQ�RI�D�PRWLRQ�SLFWXUH�
WKDW�LQFOXGHV�D�VH[XDO�SHUIRUPDQFH�
E\�D�FKLOG��7KH�GHIHQGDQW�DUJXHG�WKH�
YLGHR�PHUHO\�GHSLFWHG�QXGLW\�� 
����7KH�'�&�$��UXOHG��³�7KH�UHFRUG�
UHIOHFWV�WKDW�WKH�WDSH�GRHV�QRW�VKRZ�D�
SUHVHQWDWLRQ�RI�VH[XDO�FRQGXFW�DV�
GHILQHG�E\�WKH�VWDWXWH��7KH�SUHVHQWD�
WLRQ�VKRZV��UDWKHU��WKH�LQQRFHQW��QRU�
PDO�HYHU\GD\�RFFXUUHQFH�RI�D�IHPDOH�
FKLOG�XQGUHVVLQJ��VKRZHULQJ��SHU�
IRUPLQJ�DFWV�RI�IHPDOH�K\JLHQH�DQG�
GRQQLQJ�KHU�FORWKHV��QRQH�RI�ZKLFK�
PHHWV�DQ\�RI�WKH�GHWDLOHG�VH[XDO�DFWV�
FRQWDLQHG�LQ�WKH�VWDWXWH��,W�WKXV�DS�
SHDUV�WKDW�WKH�PRWLRQ�IRU�MXGJPHQW�RI�
DFTXLWWDO�VKRXOG�KDYH�EHHQ�JUDQWHG�´ 
����7KXV��JLYHQ�WKH�OHJLVODWXUH¶V�HIIRUW�
WR�FULPLQDOL]H�WKH�H[DFW�FRQGXFW�GH�
VFULEHG�KHUH�XQGHU�WKH�9LGHR� 
9R\HXULVP�VWDWXWH�WKDW�ZRXOG�DSSHDU�
WR�EH�WKH�LGHDO�FKDUJLQJ�VWDWXWH��$OVR��
XQGHU�WKH�VFHQDULR�RI�WKH�VWHS�IDWKHU�
YLGHRWDSLQJ�KLV�VWHS�GDXJKWHU��WKDW�
UHODWLRQVKLS�ZRXOG�LQFUHDVH�WKH�SHQ�
DOW\�RI�9LGHR�9R\HXULVP�WR�D�VHFRQG�
GHJUHH�IHORQ\�DV�SURYLGHG�LQ�)�6��
����������� 
 

SULYDF\� 
���7KH�YLHZLQJ�RU�UHFRUGLQJ�RI�
�YLFWLP��ZDV�ZLWKRXW�WKH�NQRZOHGJH�
DQG�FRQVHQW�RI��YLFWLP��´ 
����7KH�-XU\�,QVWUXFWLRQV�SURYLGH�WKH�
IROORZLQJ�GHILQLWLRQV��³,PDJLQJ�GH�
YLFH´�PHDQV�DQ\�PHFKDQLFDO��GLJLWDO��
RU�HOHFWURQLF�YLHZLQJ�GHYLFH��VWLOO�
FDPHUD��FDPFRUGHU��PRWLRQ�SLFWXUH�
FDPHUD��RU�DQ\�RWKHU�LQVWUXPHQW��
HTXLSPHQW��RU�IRUPDW�FDSDEOH�RI�UH�
FRUGLQJ��VWRULQJ��RU�WUDQVPLWWLQJ�YLVX�
DO�LPDJHV�RI�DQRWKHU�SHUVRQ�� 
����³3ODFH�DQG�WLPH�ZKHQ�D�SHUVRQ�KDV�
D�UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\´�
PHDQV�D�SODFH�DQG�WLPH�ZKHQ�D�UHD�
VRQDEOH�SHUVRQ�ZRXOG�EHOLHYH�WKDW�KH�
RU�VKH�FRXOG�IXOO\�GLVUREH�LQ�SULYDF\��
ZLWKRXW�EHLQJ�FRQFHUQHG�WKDW�KLV�RU�
KHU�XQGUHVVLQJ�ZDV�EHLQJ�YLHZHG��
UHFRUGHG��RU�EURDGFDVWHG�E\�DQRWKHU��
LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��WKH�LQWH�
ULRU�RI�D�EDWKURRP��FKDQJLQJ�URRP��
ILWWLQJ�URRP��GUHVVLQJ�URRP��RU�WDQ�
QLQJ�ERRWK�� 
����³3ULYDWHO\�H[SRVLQJ�WKH�ERG\´�
PHDQV�H[SRVLQJ�D�VH[XDO�RUJDQ� 
&RXUW¶V�5XOLQJ� 
:KDW�PDNHV�WKLV�FDVH�RI�SDUWLFXODU�
LQWHUHVW�LV�WKH�8�6��&RXUW�RI�$SSHDOV��
��WK�&LUFXLW��QRWLQJ�WKDW��³WKH�TXHV�
WLRQ�SUHVHQWHG�KHUH�LV�ZKHWKHU�WKH�
VWDWXWRU\�SKUDVH�µODVFLYLRXV�H[KLEL�
WLRQ�RI�WKH�JHQLWDOV�RU�SXELF�DUHD¶�
PD\�LQFOXGH�GHSLFWLRQV�RI�WKH�
µRWKHUZLVH�LQQRFHQW¶�FRQGXFW�RI�D�
PLQRU�ZKLFK�DUH�VXUUHSWLWLRXVO\�WDNHQ�
E\�DQ�DOOHJHG�SURGXFHU�DQG�PDGH�
ODVFLYLRXV�EDVHG�XSRQ�WKH�DFWLRQV�RI�
WKH�SURGXFHU��QRW�WKH�FKLOG�´ 
����7KH�FULPH�RI�SRVVHVVLRQ�RI�FKLOG�
SRUQRJUDSK\�LQYROYHV�WKH�NQRZLQJ�
SRVVHVVLRQ�RI�D�YLVXDO�GHSLFWLRQ�WKDW�
LQYROYHV�D�PLQRU�HQJDJLQJ�LQ�VH[XDO�
O\�H[SOLFLW�FRQGXFW��³6H[XDOO\�H[SOLF�
LW�FRQGXFW´�LV�GHILQHG�E\�WKH�IHGHUDO�
VWDWXWH�DV������³/DVFLYLRXV�H[KLELWLRQ�


